Paragraph (C) reflects a change in Pennsylvania practice, that formerly required the judge to convene a panel of three judges to determine the degree of guilt in murder cases in which the imposition of a sentence of death was not statutorily authorized. The 2008 amendment to paragraph (C) and the Comment recognizes the Commonwealth's right to have a jury determine the degree of guilt following a plea of guilty to murder generally. See Article I, § 6 of the Pennsylvania Constitution that provides that ''the Commonwealth shall have the same right to trial by jury as does the accused.'' See also Commonwealth v. White, 589 Pa. 642, 910 A.2d 648 (2006) . Any proceeding, held pursuant to paragraph (C), where the degree of guilt is determined by a jury should follow the procedures for jury trials contained in Chapter 6 Part C of these rules, Rules 631-649.
Official Note: Rule 319(a) adopted June 30, 1964 , effective January 1, 1965 amended November 18, 1968 , effective February 3, 1969 paragraph (b) adopted and title of rule amended October 3, 1972, effective 30 days hence; specific areas of inquiry in Comment deleted in 1972 amendment, reinstated in revised form March 28, 1973, effective immediately; amended June 29, 1977 and November 22, 1977 , effective as to cases in which the indictment or information is filed on or after January 1, 1978; paragraph (c) added and Comment revised May 22, 1978 , effective July 1, 1978 Comment revised November 9, 1984 , effective January 2, 1985 amended December 22, 1995 , effective July 1, 1996 amended July 15, 1999 
Jury Procedures in Degree of Guilt Hearings; Defendant's Presence at Capital Trials
The Criminal Procedural Rules Committee recently examined some of the procedures relating to murder trials. As a result of this examination, the Committee is considering Comment revisions to address two questions. The first would clarify in the Comments to Rules 590 and 803 the jury procedures that are available when a degree of guilt hearing is held before a jury. The second proposal would recommend a revision to the Comment to Rule 602 to add a cross-reference to the case of Commonwealth v. Ford, 539 Pa. 85, 650 A.2d 433 (1994) , that requires the defendant's presence at trial of a capital offense.
Jury Procedures in Degree of Guilt Hearings
Several questions were raised with the Committee concerning certain procedures in degree of guilt hearings held pursuant to Rules 590(C) and 803(A). Rule 590(C) provides that, in non-capital murder cases, when a defendant enters a guilty or nolo contendere plea to murder generally, the degree of guilt shall be determined by a jury unless the Commonwealth elects otherwise. Rule 803(A) has a similar provision in capital cases.
Among the questions the Committee considered was whether jurors in a degree of guilt hearing should be permitted to take notes as provided in Rule 644 or whether it was permissible to provide written jury instructions as provided in Rule 646. Neither Rule 644 nor 646 specifically addresses degree of guilt hearings. The concern that was articulated was that, because most of the rules regarding procedures during jury proceedings speak in terms of occurring ''at trial,'' degree of guilt hearings might not be considered ''trials'' under the rules and that a narrow reading might preclude jurors from using these procedures in degree of guilt hearings.
The consensus of the Committee was that these types of procedures should be available to jurors in degree of guilt hearings. During its discussion of these particular procedures, the members observed that most jury trial procedures would be applicable in degree of guilt hearings. The conclusion of the Committee was that the proposal be broadened to provide that jurors in these types of hearings should be allowed all the procedures available to jurors in regular trials.
The Committee concluded that such an approach would be consistent with the existing law regarding degree of guilt hearings that degree of guilt hearings are comparable to trials generally. In Commonwealth v. White, 589 Pa. 642, 910 A.2d 648 (2006) , which recognized that the Commonwealth has a right to a jury in degree of guilt hearings, the Supreme Court held that:
A plea of guilty to murder generally is a unique plea, unlike anything else provided in statute or decisional law. . . In a guilty plea, no evidence is presented against the defendant. . . A Rule 590(C) proceeding, on the other hand still requires the presentation of evidence, the arguments of counsel and the finding of facts in support of a verdict. . . . This option, created by rule and available only to murder defendants, is not a simple guilty plea. It is instead a variation of a waiver trial . . .
Id. at 660.
The Supreme Court also held that the 1998 amendment to the Pennsylvania Constitution that granted the Commonwealth a right to jury trial equal to that of the defendant applied to degree of guilt hearings. It was the White case that prompted the addition of paragraph (C) to Rule 590 and paragraph (A) to Rule 803 in 2008.
A degree of guilt hearing, therefore, should be conducted in the same manner as a regular jury trial. The Committee examined the jury rules found in Chapter 6 Part C (Jury Procedures) and concluded that they would all be applicable in degree of guilt hearings before a jury.
The Comment to Rule 590 would be revised to state that the procedures for jury trial listed in Chapter 6 Part C, Rules 631-649, should be followed in degree of guilt hearings. Similarly, Rule 803(A) also contains a provision for degree of guilt hearings in capital cases. An identical proposed revision to the Comment to that rule would be added as well.
Waiver of Defendant's Presence in Capital Cases
The Committee also discussed the issue of whether a defendant in a capital case may waive his or her presence during trial in a capital case. Although unusual, there were a few reported instances recently where the defendant sought to be absent from the trial. v. Ford, 539 Pa. 85, 650 A.2d 433 (1994) . In Ford, one of the issues that the defendant in a capital murder case raised was the trial court's refusal to permit him to absent himself from the trial; the defendant claimed that his appearance was so menacing that fair trial could not be obtained with his presence. The Supreme Court held:
This issue was definitively addressed in
The Sixth Amendment to the United States Constitution, Article I Section 9 of the Pennsylvania Constitution, and the Pennsylvania Rules of Criminal Procedure 1117(a) guarantee the right of an accused to be present in court at every stage of a criminal trial. A defendant may waive this right as long as he is not charged with a capital offense. When charged with a capital offense, a defendant's right to be present at his own trial is transformed into an obligation because of the gravity of the potential outcome. You may be able to participate in a court-supervised conciliation conference in an effort to resolve this matter with your lender.
If you do not have an attorney, you must take the following steps to be eligible for and to remain in the program. First, within ten (10) days of the date noted above, you must contact the Butler County Consumer Credit/Residential Mortgage Foreclosure Diversion Program information line at 724-431-0081. You must schedule and attend either group mortgage assistance program or credit assistance program, as instructed. These classes are available to you at NO CHARGE. Attendance at one of these classes is mandatory for your continued participation in the Court Conciliation program.
After attending the class, a housing or credit counselor may be available to work with you to review your finances and attempt to work with your lender to try to resolve the claims in this lawsuit. Eligibility for counseling is based upon financial guidelines, which will be discussed at the group class. If you are scheduled to meet with a counselor, you must appear and you must provide the counselor with all requested financial information so that a loan resolution proposal can be prepared on your behalf. If you are not eligible for counseling, you will receive further instructions during the class concerning your obligation to communicate with the lender.
If you are represented by a lawyer, it is not necessary for you to call the information line. However, you and your attorney are responsible to communicate with the lender in advance of the conciliation conference.
To obtain admission to the Consumer Credit/Residential Mortgage Foreclosure Diversion Program, you or your attorney must complete a Request For Conciliation Conference form as provided at Butler County Local Rule L-1143 (b), file the same with the Prothonotary, and serve a copy of said Request, by mail to the Plaintiff's address set forth below. (1) A motion for judgment on the pleadings shall be filed with the Prothonotary. A brief in support of the motion shall be filed at the same time as the motion for judgment on the pleadings is filed. Briefs for the nonmoving parties shall be filed and served one (1) week prior to the scheduled submission or argument date.
As a condition precedent to the scheduling of a motion for judgment on the pleadings for court action in a consumer credit or residential mortgage foreclosure action, the plaintiff/lender must file an Affidavit of Service indicating the manner and date of service of said notice upon the defendant/borrower. (form follows local rule L-1143(e)) (2) Upon the filing of motion for judgment on the pleadings, oral argument or submission without oral argument will be scheduled by the court. Any party may submit a request for argument on their motion for judgment on the pleadings. Upon receipt of a request for argument, a time for argument will be assigned for the scheduled submission date.
Rule L1035.2 (a). Motion for Summary Judgment.
(1) A motion for summary judgment shall be filed with the Prothonotary. A brief in support of the motion shall be filed at the same time as the motion for summary judgment is filed. Briefs for the non-moving parties shall be filed and served no later than one (1) week prior to the scheduled submission or argument date.
As a condition precedent to the scheduling of a motion for summary judgment for court action in a consumer credit or residential mortgage foreclosure action, the plaintiff/lender must file an Affidavit of Service indicating the manner and date of service of said notice upon the defendant/borrower. (form follows local rule L-1143(e)) (2) Upon the filing of motion for summary judgment, oral argument or submission without oral argument will be scheduled by the court. Any party may submit a request for argument on their motion for summary judgment. Upon receipt of a request for argument, a time for argument will be assigned for the scheduled submission date. 
